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IN THE H]GH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

WEDNESDAY, THE TWENTY FOURTH DAY OF JULY
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE THE CHIEF JUSTICE ALOK ARADHE
AND

THE HONOURABLE SHRI JUSTICE ANIL KUMAR JUKANTI

WRIT APPEAL NO: 971 OF 2014

Writ Appeal under clause '1 5 of the Letters Patent against the order dt.1 1 -06- 1 4 in
WP.No.1 21 99 of 201 3 on the file of the High Court.

Between:
1 . Sitapuram Power Limited, Having its Regd., Office at D.No.8-2-

2931N4311A, Road No.22, Jubilee Hills, Hyderabad.
2. Zuari Cements Limited, Having its Regd., Office at Krishna Nagar,

Yerraaguntla, Kadap3, Andhra Pradesh-57631 1 and Corporate Office at
Adventz Centre, 2"" floor, No.28, Cubbon Road, Bengaluru-560001 and
its Plant at Dondapadu Village, Chintala Palem Mandal, Suryapet
District, Telangana-508246.

(Appellant No.l is deleted and Appellant No.2 C.T. is amended as
Court Order dated : 22.07.2024 Vide l.A.No.l of 2021 in W.A.No.97
2014)

per
1of

...APPELLANTS

AND
1. Transmission Corporation of A.P. Limited VidyutSoudha, Hyderabad.

2. A.P.Southern Power Distribution Company Ltd, Tirupathi, Rep by its
Managing Director

3. Telangana State Transmission Corporation Limited, Vidyut Soudha
Hyderabad.

(Respondent No.3 is impleaded as per Court Order dated 11.06.2024
Vide lA.No.1 ot 2O241

...RESPONDENTS
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t.A . NO: 1 OF 2014(WAMP . NO: 2074 OF 2014)

Petition under liection 151 CPC praying that in the circumstances stated in

the affidavit filed in r;upport of the petition, the High Court may be pleased to

restrain the Respondent No. 2 from either demanding or insist for repayment of

amounts already adjusted from the amounts payable under invoices for the

rnonths of June and July 201 3 or take any coercive steps.

Counsel for the Apperlla"t", sRl PRA?ffiI;#PADA, Sr.Counsel

counserrortheResF,ondentsNo.l&2:il{it,r.Jfr ,,1^iri,lT;i,

Counsel for the Rest'ondent No.3 : SRI R.VINOD REDDY, (SC FOR TRANSCO)

The Court made the l'ollowing: JUDGMENT



THE HON'BLE THE CHIEF JUSTICE ALOK ARADHE
AND

THE HON'BLE SHRI JUSTICE ANIL KUMAR JUKANTI

WRIT APPEALNo.9TL OF 2OL4

JUDGMENT: (Per the ITon'bLe the Chief Justice Alok Aradhe)

Mr. Prabhakar Sripada, learned Senior Counsel appears

for Mr. Setty Ravi Teja, learned counsel for the appellant.

Mr. M.Hari Vasthav, learned counsel represents Mr. Anup

Koushik Karavadi, learned standing counsel for the Andhra

Pradesh Southern Power Distribution Company Limited for

respondent No.2.

Mr. R.Vinod Reddy, lear-ned standing counsel for the

Telangana State Transmission Corporation Limited appears for

respondent No.3,

2. This intra court appeal emanates from an order dated

11.06.2014 passed by the learned Single Judge by which writ

petition preferred by the appellant has been dismissed. In order

to appreciate the grievance of the appella,nt, relevant facts need

mention which are stated hereinafter.

3. M/s. Sitapuram Power Limited, initia_lly arrayed as the

appellant No.l, is a power generating company (hereinafter
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referred to as 'the po\\/er generating companl"), u'hich has

established a I o\ver generating piant with a czrpacity ,:f 43 MW

situated at Iiitapuram, Dondapadu Village, Meilacheruvu

Mandal, Nalgc,nda District, Telangana. M/s.Zuari Cements

Limited, initially arrayed as the appellalt No.2, is an Open

Access User (h ereinafter after referred to as 'the User') having

entered into l Long Term Open Access Agreement dated

26.O2.2OO8 (t ereinafter referred to as the Open Access

Agreement') u'i -h the respondents. During the pendency of this

appeal, M/s. Sitapuram Power Limited was amalgated into

Mls.Zuari Cenrents Limited ald therefore, Mf s.Ztari Cements

Limited is the sole appellant. Under the Open Access Agreement,

the power ger erating company has a contracted capacity of

26,OOO KW lor transmission arld wheeling the electricity from its

power plalt to its captive consumer, namely the User.

Kadapa District, in the State of Andhra Pradesh. It has entered

into a supply ilgreement with Andhra Pradesh Southern Power

Distribution C ompany Limited (APSPDCL) for a contracted

demand of 6500 KVA in addition to supply from the power

generating corrrpany. The User is a scheduled consumer within

4. The Usel has set up a cement plant at Yerraguntla,
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the mearing of Andhra prade sh trlectricity Regulatory

Commission (Interim Balancing and Settlement Code for Open

Access Transactions) Regulation, 2o0G (hereinafter referred to as

'the 2006 Regulations'). The User is also captive consumer of

power generating company which has a captive generating plalt

within the meaning of Electricity Rules, 2005.

5. It is the case of the appellalt that if the captivb power

plant of the generating company trips and User draws schedule

power even for fifteen minutes time block from ApSpDCL, it bills

the User with demand charges treating the power drawn 6y it

during one time block as maximum demand for the whole

month. In other words, for supplying electricity for fifteen

minutes, APSPDCL demands electricity charges as if electricity

was supplied for entire one month i.e., 43,200 minutes.

6. The appellant challenged the aforesaid action of APSPDCL

in demanding electricity charges for entire one month even

though the electricity was supplied to the User for fifteen

minutes only, by way of a petition under Section g6(1)(f) and (k)

of the Electricity Act, 2OO3 before the Andhra pradesh trlectricity

Regulatory Commission. The Electricity Regulatory Commission

by an order dated i9.O8.2009 passed in O.p.No.15 of 2008

o
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refused to ad.jrrdicate the dispute by treating the same to be a

billing dispute and held the same to be beyond the purviernr of

Section 86(1)(1-) of the Electricity Act

7. The appellalrt thereupon filed an Appeal before the

Appellate TribtLnal for triectricity vide Appeal No.B of 2010. The

Appellate TribtLnal by an order dated 19.11.2O10 inter alia held

that dispute betu,een the appellant ald the APSPDCL is

justiciable unc er Regulation 15 of the 2006 Regulations. The

respondents in this appeal challenged the validity of the order

passed by the .\ppellate Tribunal in Civil Appeal No.B37 of 2011

before the Supreme Court and sought stay of the order passed

by the Appellate Tribuna-l. The Supreme Court by al order dated

17.02.2011 relused to grant stay of the order passed by the

Appellate Tribunai. The appellant thereupon filed an I.A., namely

I.A.No.2 in Ci"i1 Appeal No.837 of 2Ol1 before the Supreme

Court seeking a direction to the respondents to deposit arl

amount of Rs. 8,17,56,066 I The Supreme Court by al order

dated 20.O7 .2)12 directed the appellant to approacir the

appropriate aur hority.

8. Thereupo n the appellalt filed an execution petition,

namely E.P.Nc.3 of 2Ol2 before the Appellatc Tribunal for



Electricity seeking deposit of a sum of Rs.18,17,56,066 l-. Tine

Appellate Tribunal by an order dated.22.08.2072 held that the

execution petition filed before it i.s not maintainable and

relegated the appellant to work out the remedies before State

Electricity Regulatory Commission.

9. The appellant thereupon instead of approaching the State

Electricity Regulatory Commission has Iiled the writ petition

seeking refund of the amount of Rs.1B, 17,56,0661_ illegally

collected by APSPDCL. The learned Single Judge by an interim

order dated 07.06.2O13 passed in W.p.M.p.No.l509O of 2O13 in

W.P.No.l2l99 of 2013 directed the ApSpDCL to adjust the

amount in dispute i.e., Rs. l8,l7,56,066/_ against the running

bills. The aforesaid interim order, however, was set aside by a

Division Bench of this Court vide order dated 25.Og.2Ol3 passed

in W.A.No.1627 of 2013 and it was held that the learned Single

Judge could not have granted the interim relief without finally

adjudicating the writ petition.

10. Thereafter the learned Single Judge by an order dated

LI.O6.2O|4 dismissed the_writ petition on the ground that the

amount which is due and payable by the ApSpDCL has not been

o
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ascertained. lrL the aforesaid factual backgror-rnd, 1-hrs intra

court appeal arises for our consideration

11. Learned ljenior Counsel for the appellant n'hile inviting the

attention of thrs Court to paragraph 6 of the counter affidavit

submitted tha.. the APSPDCL has admitted the amount arld

therefore, learrLed Single Judge ought to have appreciated that

the amount is admittedly due to the appellart and the salne

should have bt:en refunded. Honever, it is pointed out that the

Special Leave I'etition is sti1l pending before the Supreme Court

It is further submitted that appellalt is entitled to the amount

due under the orders passed by the Appellate Tribtrnal. it is

further submitted that the writ petition seeking refund of the

amount illegall.y collected from the appellant is marntainable. In

support of the aforesaid submissions, relialce has been placed

on the decisions of the Supreme Court in M/s.Shiv Shankar Dal

Mills vs. State of Haryana r, Salonah Tea Company vs.

Superintendertt of Taxes, Nowgong2 arid Shree Baidyanath

Ayurved Bhawan Private Limited vs. State of Bihars,

'1rsso1 z scc +:u

' 1t9sa1 r scc +or

'1reso1 e scc ao

I

I
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12. On the other hand, learned counsel for ApSpDCL has

submitted that the erstwhile State of Andhra pradesh has been

bifurcated into two successor States under the Andhra pradesh

Reorganisation Act, 2014 and, as the dispute is involved between

two States, the Central trlectricit5r Regulatory Commission is

appropriate authority to decide the dispute. In support of the

aforesaid submission, reference has been made to the order

dated 04.02.2020 passed in Civil Appeal Nos.37B8_3790 of

2019. Learned counser for ApSpDCL and rsrcl submitted that

the amount due to the appellant has not been admitted and the

appellant ought to have approached the Central Electricity

Regulatory Commission instead of filing the writ petition.

1 3. We have considered the rival submissions and have

perused the record. The appellant had assailed the va-lidity of the

action of APSPDCL in le'"ying electricity charges for one month

even though the electricity was suppried to the User for fifteen

minutes. The Andhra pradesh Electricity Regulatory

Commission by al order dated 19.08.2009 passed in O.p.No.15

of 2008 refused to adjudicate the disputes on the ground that

the sarne is outside the purview of Section 86(1)(0 of the

Electricit5r Act, 20O3. Being aggrieved, the appellant filed an

k.al!.t :,.r..i{ti.:ttt?a-.. . - r'..
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Appeal bcfore the Appellate Tribunai for Electricitl', rx hich was

allor'r,ed. by al ,rrder dated 19.1I.2010. The operative portion of

the order reads as under:

"54. Sumrnary of our Findings:

(t) The 1"t Appellant is a captive ge nerating

plant anc the 2"d Appellant is the captive uscr- The 2'd

Appellant meets part of its pou'er requiremeruts from

responde i-2, tlne Distribution Licensee as per the

supply r rgreement for which it has to pay to

responde -rt-2 at the tariff determined by t he State

CommissLon. Appellant-2 is a Scheduled Consumer in

terms of t he Regulations of the State Commission.

(i1) The 1"t Appellant entered into a long tc:rm

Open A.cccss Agreement with respondcnr- 1,

Transmission licensee and respondent 2, the

Distribut on licensee or 26.02.2008. The reppellani-2,

being a captive user admittedly was not a party to the

said aE reement. Under the agreeme n1 dated

26.02.201)8, the open access Lrser i.e., Appcllant I has

to pay respondent-2 in accordance rvith the

rates/chtLrges specified by the Commission from timr: to

time, or the basis of the settlement statement

determin,:d in accordance viith the Balancing zrnd

Settlement Code approved by the Commission. 'lhe

Clause 8 4 of Regulations 2 of 2006 would specihcrllly

provide, where there is a deviation bets'een the

schedule,l capacity and the actual capaci[., bcing

inje ctcd zrt an entry point, the shortfall in the capa,:ity

allocated to the scheduled consumer shal1 be cleeme<l to

I
I
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have been drawn by the scheduled consumer from the
distribution company and the cners/ corresponding to
such a shortfall shall be paid for by the party who has
contracted for the Open Access capacit5r with the
distribution company. However, the balance demand
due to shortfall in supply b). the Open Access
Generator is treated in the same way as excess drawl
by a consumer and has to be paid to the Distribution
Company in terms of the supply agreement with the
Distribution Company. According to clause 10.1 of the
Regulations, dealing with Settlement for Open Access
Generator at trntry point, it is stated that the energy
and demand charges for the excess drawals by the
Scheduled Consumer on account of under_generation
by the Open Access Generator for each time block shall
be paid by the Scheduled Consumer to the Distribution
Company in accordance with the proviso to clause g.3

and as per clause 8.4 respectively.

(iii) If the distribution licensee is allowed to
claim demand charges from the 2"a Appellant, the
captive user, of an amount determined based on the
consumption during any time block of 15 minute s,
treating the same as Maxirnum Demand Charges
applicable for the entire month, the entire statutory
scheme of encouraging the captive generation and open
access would get defeated.

(iv) The National Tariff policy, in para 8.5.6,
provides that in case of outages of a generator, for
supply of electricity to an Open Access consumer,
suitable arrangements should be provided by the

a
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Iiccnsee on payment of rate for temporary conncctiotl to

that con:,umer category as specified by the Approprtate

Commiss ion. The Central Commission iIr its Ooen

Access Regulations for Inter-state transmission sysl em

has devi;ed Ul rates for deviation between schedltled

and acLr Lal drawal/ generation supply during a time

block. S rch UI charges are leviable onl1, during the

time blo:k u,hen the deviation from schcdule takes

place. The State Commission in the preamble to

Regulatic,n-2 of 2006 has also expressed the rntent to

introducr: Availability Based Tariff as implemented by

the Cen tral Commission and till then the State

Commission has implemented the Interim Balancing &

Settleme.rt Code. The interim code cannot negate the

intent of the trlectricity Act to encourage open access in

distribut on and the provisions of the National Tariff

Policy ar rd Open Access Regulations of the Central

Commission.

(v) The contention of the respondet-rts that the

Distribul ion licensee is required to make the

arrangcnrents for the supply of electriciLy to the

consume r durir-rg outages and said arrangemc'nts

should b: for the entire month, is without an;. basis. In

order to substantiate this contention, no material has

been placed by the distribution licensee that it has

maintaincd such segregated quantum for the entire

month tr, meet the requirement of outage during any

time bloc k relatrng to Open Access consumer. It is the

responsrlrility of the respondent Distribution licensee to

provide supply during the period of outages in terms of
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Reguiations framed by the State Commission. Even
otherwise, any additional supply by the licensee on
account of outages ought not to be chargecl al a rate
higher than the cost incurred by the licensee in making
such supply available to the captive consumer.

(vi) In this case, the dispute has arisen due to
diffrculties experienced by Appellants 1 and 2 rn
implementation of Open Access and Interim Balancing
and Settlement Code of the State Commission and this
cannot be resolved at the Forum for Redressal of
Grievances of Consumers. Under the circumstances,
the Appellant is justified in praying the State
Commission to invoke the powers under clause_lS of
Regulation-2 of 2006. Accordingly, we are of the view
that the Commission ought to have invoked its powers
under clause-15 of Regulation-2 of 2006 to remove the
diffrculties being experienced by Open Access User.

55. In view of the above findings, we conclude
that the order impugned holding that it cannot invoke
Regulation 15 of Regulation 2 of 2006 to remove

difhculties being experienced by lhe Appellants in
implementation of the Open Access and Btlling and
Settlement Code is liable to be set aside and
accordingly, set aside. Consequently, it has to be held
that lely of demand charges on the 2"d Appellant by the
respondent-2 is a_lso not in accordance with law an<l

therefore, the same also is set aside.

56. Appeal is allowed."

",a
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14. Thus, it is evident that the Appellate Tril;unal hzrs neither

spccified the q rantum of amount payable by thc appellant nor

has issued an1 positive direction to the APSPDCL to refund the

amount to the rppellalt

15. It is no1 in dispute that against the aforesaid order, the

respondents h ave approached the Supreme Court by fiiing

C.A.No.837 of 1)0 11 in which on 11.O2.2011, the following order

has been passed

"Admit. Nr, stav."

was decided by the Supreme Court by an ord er dated

16. Admittedly, thereafter the appellant filed an application,

namely I.A. Nc.2 in C.A.No.B37 of 2Ol1 seeking a direction to

respondents to rcfund a sum of Rs.18,17,56,066 I along with

interest at tl-rc 'ate of l8%o per annum. The aforesaid application

20.O1.2O12, ul ich reads as under:

"Thi s an application by respondent Nos. l and 2 for

issue of rlireclion to the appellants to refund a sum of

Rs.18,17 56,066 / with interest at the rate oI 187o per

annum.

Afte. making some arguments, Mr. Soli

J.Sorabjce, learned Senior Counsel appearing for the

applicants made a request that they rnay be permitted

to with d rau, the application with liberly to avail
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approprlate remedy for realization of the amount
payable by the appellants in view of the order passed by
the Appellate Tribunal for trlectricity.

The request of Shri Sorabjee is accepted and the
application is disposed of in terms of the prayer made.,,

17 . It is also not in dispute that thereafter the appellalt filed

E.P.No.3 of 2Ol2 in Appeal No.B of 2O1O before the Appellate

Tribunal. The aforesaid tr.p., was disposed of by the Appellate

Tribunal by an order d,ated 2Z.OB.2O|2, which is extracted below

for the facility of reference:

"Whatever to say, we have already said in the
Judgment, which is under the Appeal before the
Hon'ble Supreme Court. Since stay was not granted,
the learned counsel for the Applicant seeks for
execution of the consequentiai orders. We feel that the
said prayer before this Tribunal is not maintainable.
However, we give liberty to the Applicant to approach
the Commission to seek for the consequential orders in
consonance with the finding, which has been rendered
in our Judgment."

18. In substance, the writ petition is in fact an execution

petition seeking execution of the order passed by Appellate

Tribuna-l. In fact the appellalt ought to have either approached

the Supreme Court against order d,ated. 2T .08.20 12 passed in

E.P.No.3 of 2012, in the light of order dated 20.01.2012 passed

I'.raixtt.'
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in Civil Appt al No.B37 of 201 1 or should have sought

modification cf the order dated 19.11.2010 passed by the

74

20. The subrnission made on behalf of APSPDCL that the

dispute is involved between two States and therefore, the Central

triectricity Reg l1atory Commission is appropriate authority to

Appellate Tribt na.l. However, instead of, resorting to the aforesaid

remedies, the appellant has filed the writ petitior-r seeking

execution of t.re order passed by the Appellate Tribunal. The

jurisdiction oI .his Court under Article 226 of the Constitution of

India, which is extraordinary and discretionarv in nature,

cannot be exer:ised to execute the order passed by the Appellate

Tribunal undcr the Electricity Act.

19. It is also noteuzorthy that Civil Appeal No.B37 of 2011

against the orrler passed by the Appellate Tribunal, is pending

before the Sulrreme Court and it is open for the appellant to

approach the Supreme Court seeking appropriate relief for

redressal of its grievance. Therefore, the contention that the

appellant has been rendered remediless does not deserve

acceptance AS against the order passed by the Appellate

Tribunal, a Cir.il Appeal is already pending before the Supreme

Court, which is yet to be adjudicated.
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decide the dispute, does not deserve acceptance as the dispute

in this appeal is not between the two successor States, namely

the State of Telangana and the State of Andhra pradesh. On

similar analos/, order dated O4.O2.2O2O passed in Civil Appeal

Nos.37B8-379O of 2079 does not apply to the obtaining factual

matrix of the case on hand.

21. For the aJorementioned reasons, we, therefore, are not

inclined to interfere with the order passed by the learned Single

Judge. However, liberty is reserved to the appeliant to take

recourse to the remedy as may be available to it in law.

22. In the resuit, the writ appeal is disposed of. There shall be

no order as to costs

Miscellaleous petitions, pending if any, shall stald closed.
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HIGH COURT

DATED:2410712024

JUDGMENT

WA.No.971 o1'2014

DISPOSING OF THE WRIT APPEAL
WITHOUT COSTS
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